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Going Ape Over IP: 5 Burning Questions About 
Monkey Selfie
By Bill Donahue

Law360, New York (August 08, 2014, 3:08 PM ET) -- A British photographer went bananas 
last week when Wikipedia said he had no copyright claim to an Internet sensation: a 
grinning selfie taken by a crested black macaque that had stolen his camera. Does he have 
a case? Here, attorneys answer that and other big questions about the selfie seen around 
the world.

First of all, what happened?

Back in 2011, photog David Slater traveled to Indonesia to take pictures of crested black 
macaques. While on shoot, a particularly bold monkey grabbed one of his cameras and 
snapped hundreds of selfies, one of which he posted online later that year. The image — 
the macaque giving a big, toothy grin — quickly went viral.

Flash forward to 2014, when Wikimedia, the nonprofit behind Wikipedia, posted the image 
to its Wikimedia Commons repository of free-to-use photos.  Slater says that he owns the 
picture and has repeatedly asked the nonprofit to remove it but that Wikimedia has 
steadfastly refused.

The situation blew up Wednesday when Wikimedia explained why. Slater's work was in the 
public domain, a company transparency report said, because “as the work of a nonhuman 
animal, it has no human author in whom copyright is vested.”

It was off to the races at that point. Slater gave a number of interviews defending his 
rights to the photo and threatening an infringement lawsuit in the U.S. He told the 
Telegraph that “a monkey pressed the button, but I did all the setting up.” Talking to 
NBC's the Today Show, Slater said, “If I have an assistant, and the assistant presses the 
camera on my behalf, I still own the copyright.”

Well, does Slater have a point?

Not much of one, according to most experts. The Copyright Office's compendium says U.S. 
law requires that works be the “product of human authorship” for copyright protection — 
and “authorship” in the photography context is generally based on creative choices the 
photographer makes, like how to frame a shot or when exactly to snap it.

Slater claims to have “set everything up” for the monkey to create the image, but that's 
probably not enough for him to regain authorship under law if the animal picked up his 
camera and started clicking away.

“That's not really the kind of involvement necessary,” said Duane Morris LLP partner Mark 
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A. Fischer. “The lighting, the angle, the framing — all of the tasks that a photographer 
usually undertakes — the human didn't do any of that in this case.”

David Halberstadter, a partner with Katten Muchin Rosenman LLP, likened the situation to 
a painter's dog accidentally tipping over cans of paint and then rolling all over a blank 
canvas that the artist later discovers.

“Would anyone claim that the artist owned the copyright in her dog’s 'painting'?”

But if Slater does sue, what can he argue?

One claim he could make is that his “setting up” for the photos was elaborate and creative, 
involving special settings on his camera that he chose, for example, or specific lens 
choices.

“The photographer would have to convince the Copyright Office [or a court] that there was 
enough in the way he set up the camera — that he set the the camera in front of these 
monkeys, that he focused the lenses, that he made certain settings selections," said Nancy 
E. Wolff, a partner with Cowan DeBaets Abrahams & Sheppard LLP.

“If it was my little point-and-shoot camera ... it probably wouldn't be enough,” she said. 
“But with his professional camera, perhaps enough had been prearranged. We really don't 
know.”

Michael Rips, an attorney with Steptoe & Johnson LLP, took that idea a step further. If 
Slater had conceptualized images of wildlife in a specific location with a certain lighting and 
other particular choices, and if the final product captures those elements, the photo should 
be eligible for protection, he said.

“The photograph is copyrightable despite the fact that there is a certain part of the 
photograph which is random: the appearance of the monkey and the monkey pushing the 
button on the camera,” Rips said.

“Philosophically, many works of art have had randomness as a component, and there are 
those who argue that the element of randomness enhances an artistic work,” Rips said. 
“To deny copyright protection to a work because of this is unsupportable as a matter of 
copyright law but also as a matter of aesthetics.”

Slater says he spent a lot of money to go to Indonesia. Does that have an impact?

Probably not much. He says he spent £2,000 ($3,355) on the trip and £5,000 on his 
camera and other equipment, but the argument he's making could be considered a version 
the “sweat of the brow” concept — that incurring considerable expense or trouble in 
creation confers rights, regardless of originality.

Going back to the Supreme Court's landmark Feist ruling, the theory has pretty much been 
thoroughly rejected under U.S. law.

Katten's Halberstadter gave the example of a journalist trying to reach an enlightened 
monk in the mountains of Nepal, spending thousands of dollars and suffering thirst, 
starvation and extreme weather to do so. He's rewarded with a stirring speech on the 
meaning of life.

“The reporter records every word, then returns home and transcribes the monk’s wisdom 
and turns it into an article,” Halberstadter said. “Even though he went through many trials 
and tribulations to get the interview, he didn’t create the monk’s words — the monk did — 
and the reporter therefore has no copyright interest in the monk’s answer whatsoever.”
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Now, imagine that the monk is statutorily barred from authoring a copyrighted work, and 
you arrive at Wikipedia's public domain conclusion.

What could Slater have done to improve his case?

For one, he could have heavily and creatively altered the image in post-production and 
then published it. He also could have included it in a creative arrangement or collage with 
other images, and then claimed copyright to the compilation.

He didn't do either. Three years later, Wikipedia and many pundits say it lost him 
copyright control of a valuable image.

“It's unfortunate for Slater, with this photo treading somewhere near Ellen selfie territory,” 
said James G. Sammataro, a partner with Stroock & Stroock & Lavan LLP, referring to Ellen 
DeGeneres' celebrity-packed group shot at the Oscars, which was reteweeted millions of 
times. 

“But by posting it and releasing it the way he did, he essentially waived his right to be 
compensated,” he said.

--Editing by Kat Laskowski and Richard McVay. 
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