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I. IntroductIon

The inclusion of creditors’ rights coverage under the “umbrel-
la” of title insurance poses significant and unnecessary risks to title 
insurance companies and their customers. As of February 2010, 
the largest title insurance companies have ceased issuing creditors’ 
rights coverage. However, although these title insurance compa-
nies have suspended underwriting creditors’ rights, title insurers 
cannot self-regulate to eliminate permanently creditors’ rights 
coverage from their policies. When the global real estate economy 
recovers from the current recession, market pressures may compel 
title insurance companies to resume issuance of creditors’ rights 
coverage. Intervention by insurance regulators is necessary to pre-
vent imminent harm both to title insurers and to the real estate 
market more generally. The time is right for state insurance regu-
lators to formalize the cessation of creditors’ rights coverage. 

Some states have already pioneered the elimination of creditors’ 
rights protection from title policies: currently, Florida, New York, 
and Texas—the states ranked second, third, and fourth in total pol-
icy volume—all prohibit creditors’ rights coverage. California, the 
overall title insurance policy volume leader, has previously consid-
ered prohibiting creditors’ rights coverage but to date has not done 
so. In November 2000, the California Department of Insurance 
investigated whether title insurance companies should be permitted 
to continue to issue creditors’ rights coverage in commercial owners’ 
and lenders’ policies. At the time, the California real estate market 
was robust enough to absorb the risks of granting creditors’ rights 
coverage, so the California Department of Insurance did not bar 
the inclusion of creditors’ rights in title insurance policies. Current 
market conditions compel reconsideration of this decision. 

This article will argue that state insurance regulators should 
prohibit title insurers from issuing policies containing creditors’ 
rights coverage. This article: (i) describes creditors’ rights cover-
age; (ii) traces the history of creditors’ rights coverage endorse-
ments and exclusions in title policies; and (iii) demonstrates that 
creditors’ rights coverage should be prohibited for the following 
reasons: (1) creditors’ rights coverage falls outside the scope of 
title insurance; (2) title insurers are not adequately compensated 
to provide creditors’ rights coverage; (3) inclusion of creditors’ 
rights coverage violates monoline restrictions; (4) creditors’ 
rights claims are too unpredictable for title insurers to assess 
risk accurately; (5) risk cannot be allocated prudently in a con-
solidated title insurance marketplace; (6) predatory opportunists 
exploit creditors’ rights laws to the detriment of title insurers and 
consumers; and (7) without intervention from regulators, title 
insurers may again acquiesce to market pressures, risking harm 
to the insurers themselves and the consumers they serve. 

II. WHat Is credItors’ rIgHts coVerage?

Creditors’ rights coverage protects lenders in the event that 
their interest in the collateral has been impaired or invalidated. 
In large transactions, commercial lenders demand creditors’ 

rights insurance from the title insurer to protect the lender’s 
interests from post-closing challenges to title, or to the validity, 
enforceability, or priority of the insured lien. Typically, lend-
ers bring title policy claims invoking creditors’ rights coverage 
after a grantor-borrower grants or transfers a deed or lien that 
an unsecured creditor seeks to have judicially determined to be 
a fraudulent conveyance under state or federal bankruptcy law 
(e.g., 11 U.S.C. § 548 or the Uniform Fraudulent Transfer Act, 
UFTA §§ 4 and 5). A trustee in bankruptcy can invalidate pre-
petition transfers by establishing that there was an actual intent 
to hinder, delay, or defraud creditors or by establishing that 
the pre-petition transfer was constructively fraudulent. Under 
the law, a conveyance is constructively fraudulent against the 
grantor’s creditors only if it meets the following tests. First, the 
conveyance must: (i) be made while the grantor is insolvent; 
(ii) make the grantor insolvent; or (iii) leave the grantor with 
unreasonably small capital to continue its business.1 (Under 
both the Bankruptcy Code and UFTA, insolvency exists when 
the grantor’s liabilities exceed the fair value of its assets.) Second, 
the insolvent or undercapitalized grantor must have received less 
than “reasonably equivalent value” for its conveyance.2 

When a court determines that a conveyance is actively or 
constructively fraudulent, the conveyance or lien is invalidated. If 
the lender obtained creditors’ rights coverage under its policy of 
title insurance, the lender can tender a claim to its title insurer for 
the loss that the insured suffered due to the invalidation of the lien. 
For example, if a loan secured by real property is deemed to be a 
fraudulent conveyance and the lien is invalidated, then the insured 
lender loses its security interest in the real property collateral. In 
bankruptcy (or other workout), unsecured creditors receive sig-
nificantly smaller payments on their debt than do secured creditors. 
Unsecured creditors are therefore incentivized to be very aggressive 
in pursuing a fraudulent conveyance claim, as invalidation of the 
lien will result in a greater recovery for the unsecured creditors. 
Assuming that the lender purchased a loan policy of title insurance 
that contained creditors’ rights coverage, the lender would be enti-
tled to a defense from its title insurer against the unsecured credi-
tors’ claim. The lender would also be entitled to indemnity from its 
title insurer for the loss suffered when the lender’s security interest in 
the real property was invalidated. That loss is frequently calculated 
as the value of the property that could have been foreclosed on, had 
the lien not been invalidated, less any minimal recovery received by 
the lender as an unsecured creditor. 

III. HoW Is credItors’ rIgHts coVerage 
created?

Prior to 1990, lenders’ title policies were silent regarding 
coverage for claims arising under creditors’ rights laws. At that 
time, the most common title policy form used by the American 
Land Title Association (ALTA)—the primary title insurance 
trade association—was known as the “1970 policy.” Beginning 
in 1990, ALTA adopted language expressly excluding creditors’ 
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rights coverage from its form policies. ALTA added the credi-
tors’ rights exclusion to the form policy because at the time title 
insurers did not consider creditors’ rights coverage to be title 
insurance. Lenders reacted with concern that the 1990 credi-
tors’ rights exclusion would allow the insurer to deny coverage 
for any avoidance claim—even where the basis of the claim was 
solely the failure of the title insurer to record documents prop-
erly. In 1992, ALTA responded to these concerns by adopting 
an amended creditors’ rights exclusion, clarifying that coverage 
could not be denied for certain recording defects. 

Over time, and in response to market pressure, many title 
insurers “endorsed over” the 1992 creditors’ rights exclusion to 
satisfy the demands of insistent lenders. ALTA standardized this 
approach in 2004 by adopting Endorsement No. 21, a policy 
endorsement affirmatively providing creditors’ rights coverage 
for commercial transactions. Endorsement No. 21 specifically 
insures against loss or damage resulting from a fraudulent transfer. 
Nevertheless, four states—New York, Texas, Florida, and New 
Mexico—have rejected Endorsement No. 21 because they deter-
mined that creditors’ rights coverage poses an unacceptable risk 
to title insurers. These states only allow policies to be issued with 
creditors’ rights exclusions; they do not permit Endorsement No. 
21 (or any other endorsement) to remove those exclusions. 

In early 2010, ALTA voted to withdraw Endorsement 
No. 21, effective March 8, 2010. Shortly thereafter, the states 
of New Jersey, Pennsylvania, Delaware, and Oregon moved to 
withdraw Endorsement No. 21 or any other form or policy that 
would provide creditors’ rights coverage. (This position became 
effective in Pennsylvania on February 1, 2010; the effective date 
in the other three states is yet to be determined by the respec-
tive Departments of Insurance in each state.) There are strong 
indications that many other states could be following suit. On 
February 4, 2010, the California Land Title Association (CLTA) 
voted to decertify CLTA Endorsements 131 and 131-06, its 
counterparts to ALTA Endorsement No. 21. However, regard-
less of whether Endorsement No. 21 or similar creditors’ rights 
endorsements are available, title insurance companies can still 
issue creditors’ rights coverage by drafting their own affirma-
tive creditors’ rights endorsement—unless they are in a state 
expressly prohibiting any form of creditors’ rights coverage. 

IV.  WHY Insurance reguLators sHouLd 
ProHIBIt credItors’ rIgHts coVerage

A. Creditors’ Rights Coverage is Outside the Scope of 
Title Insurance

1. Title Insurance is Retrospective; Creditors’ Rights 
Coverage is Prospective

An action initiated to void an insured transfer as a fraudu-
lent conveyance should be barred from title insurance coverage 
because it is a title claim that arises after the policy date. In general, 
since title insurance is retrospective, it provides coverage for risks 
already existing on the date of the transaction.3 Since other types 
of coverage, such as property and casualty insurance, are prospec-
tive, they provide coverage against future risks not yet in existence 
at the date of the policy. Creditors’ rights protection that is pro-
spective is outside the scope of title coverage, because title insur-
ance is meant to protect the insured against potential (unknown) 
defects already in existence at the time of the policy. 

A creditors’ rights claim could arise either as a retrospective 

claim or as a prospective claim, depending on whether the title 
defect in question arose before or after the date of the insured 
transaction. Indeed, a federal court has held—without being 
overruled—that a debtor’s decision after the policy date to file 
for bankruptcy within the preference period was a post-policy 
matter that fell squarely within the policy’s standard “3(d)” 
exclusion of “defects, liens, encumbrances, adverse claims, or 
other matters… attaching or created subsequent to Date of 
Policy.”4 Thus, to reconcile the incongruity of prospective credi-
tors’ rights coverage being offered in an otherwise retrospective 
title insurance policy, insurance regulators should prohibit title 
insurers from issuing prospective creditors’ rights coverage. 

2. Defects Arising Under Creditors’ Rights Coverage Cannot 
Be Discovered By a Search of Public Title Records

Creditors’ rights coverage is not title insurance; rather, it is 
credit insurance because avoidance of title due to creditors’ claims 
is a financial risk and not a title risk. The New York Insurance 
Department recognized this when it issued an opinion stating 
that creditors’ rights coverage is outside the purpose and scope of 
title insurance.5 (Shortly thereafter, New York abolished creditors’ 
rights coverage.) Title insurance differs from other types of insur-
ance, such as credit, property, or casualty insurance, because it is 
largely based upon a prior search of land title records and review 
of recorded documents pertaining to a specific property. The 
coverage provided by title insurance companies pertains to title 
defects, liens, and other encumbrances, whereas creditors’ rights 
coverage is not underwritten by an examination of title, and the 
determination of insurability is unrelated to a title search. 

There is a counterargument that creditors’ rights cover-
age is an appropriate subsection of title insurance because the 
voidability of title under creditors’ rights laws is a title defect, 
regardless of whether it can be discovered by a title search. 
A supposedly analogous example of a defect covered by title 
insurance, but not discoverable by a title search, is a transaction 
involving a minor or an incompetent as a party. This analogy, 
however, is unpersuasive. Although transactions involving a 
minor or incompetent cannot be discovered with a title search, 
the diligence required—a public record search of birth records 
and court records—is both simple and definitive. There is no 
public record, title or otherwise, upon which a title insurer can 
rely to know that a grantor is solvent, and thus creditors’ rights 
transactions are distinguishable from transactions involving 
minors or incompetents because of the uncertainty in assessing 
the grantor’s solvency, as discussed in Section IV(A)(3) below. 

3. Underwriting Creditors’ Rights Coverage Requires 
Extensive Financial Expertise and Sophistication 

(a) Lenders Have Another Source of Creditors’ 
Rights Protection Because They Engage and 
Adequately Compensate Experts for Solvency 
and Fraudulent Conveyance Analysis

Lenders typically request creditors’ rights coverage for large 
real estate-based loan transactions even though they have already 
engaged a multitude of experts to assist in a solvency analysis 
of the borrower. Lenders’ diligence teams include accountants, 
solvency experts (who would typically provide a solvency opin-
ion), investment bankers, and lawyers. These experts possess 


