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Arbitration Snags And How To Unsnag Them
By Julie Gerchik and Makoa Kawabata (February 26, 2019, 5:16 PM EST)

The Eighth Circuit famously criticized arbitration over 30 years ago as “an inferior
system of justice, structured without due process, rules of evidence, accountability
of judgment and rules of law."[1] Nonetheless, the business community often still
seeks to make private arbitration the exclusive forum for dispute resolution based
on the assumption that arbitration offers the advantages of confidentiality,
expediency and predictability, as compared to a jury trial.

As the U.S. Supreme Court noted, “by agreeing to arbitrate a statutory claim, a
party ... trades the procedures and opportunity for review of the courtroom for the
simplicity, informality, and expedition of arbitration.”[2] Some large corporations Julie Gerchik
may even believe that the potential to provide “friendly” arbitrators repeat
business could sway arbitrators to resolve matters in their favor, whereas courts
have no similar incentive structure.

There is data to support this belief in “repeat player bias:” a 2015 New York

Times study disclosed that 41 arbitrators each handled 10 or more cases for one
company during a 4-year period.[3] However, it should be noted that this effect can
cut both ways — plaintiff-side law firms who appear frequently in arbitration often
reap the benefits of repeat player bias as well.[4]

This article discusses the perceived benefits of confidentiality, expediency and Makoa Kawabata
predictability, and whether these perceived attributes of arbitration really bear out.

Additionally, this article suggests ways counsel can advise clients in order to mitigate some of the risks
associated with private arbitration.

Confidential, Until it Is Not

Clients may be interested in maintaining the confidentiality of proceedings for a wide variety of reasons,
from a general desire to keep disputes out of the public eye and avoid potentially negative publicity to
the desire of famous individuals to avoid airing out their personal lives on the world stage. Arbitration
proceedings take place in private and filings are not a part of the public record; therefore, private
arbitration often accomplishes the client’s desire for confidentiality.

That being said, it is important to remember that the promise of confidentiality is not foolproof. For
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example, arbitration communications are discoverable in subsequent actions. While arbitrators
themselves are not permitted to testify as to the proceedings, testimony and evidence submitted by the
witnesses during the course of arbitration may be subject to discovery.

Typically, an arbitration is confidential because the parties agreed in their contract to resolve their
dispute in a confidential arbitration. However, the parties’ stipulation that it remain confidential is often
not considered sufficient grounds to maintain confidentiality if a party attempts to discover prior
testimony or evidence from an arbitration.

Additionally, in order to confirm arbitration awards as enforceable judgments, the arbitration award —
which often is more than ten pages containing a discussion of the evidence — must be publicly
recorded. At that point, there is no way to protect the confidentiality of any evidence the arbitrator
cites, unless a party tries to submit the judgment under seal.

Another caution is that although confidentiality is a highly desirable feature of arbitration for many, a
party cannot just draft broad confidentiality provisions in the arbitration agreement and consider the
matter closed. Counsel must pay close attention to the contract law of each individual state, since
parties seeking to avoid enforcement of arbitration agreements may use generally applicable contract
defenses such as fraud, duress and unconscionability to do so.[5]

For example, in California, courts are empowered to invalidate arbitration agreements upon a finding of
sufficient procedural and substantive unconscionability (i.e., if the agreement is presented from a
relatively more powerful party to a relatively less powerful party on a “take-it-or-leave-it” basis and
contains terms that give an unfair advantage to the more powerful party).[6] Moreover, California
courts have the discretion to refuse to sever unconscionable provisions from an arbitration agreement if
they determine that unconscionability “permeates” the agreement — in which case, the arbitration
agreement in its entirety may be invalidated.[7]

In fact, some courts have held that although bilateral confidentiality provisions are facially neutral, they
unconscionably favor large companies over individuals because they place corporate defendants in a
“far superior legal posture” compared to their opponents by permitting them to accumulate a “wealth
of knowledge” while leaving individuals with no way to contact potential witnesses or access the
precedent needed to build a case based on patterns or intentional misconduct.[8]

Although some courts in other states have expressed a skeptical view of broad confidentiality provisions
in arbitration agreements,[9] not all courts share this view. For example, the Eastern District of New
York held in 2013 that “[T]he confidentiality of proceedings does not, by itself, render an agreement to
arbitrate unconscionable” even where the dispute took place between individual consumers and a
company at the top of the Fortune 500.[10]

Given the risk that a court will invalidate a confidentiality provision, parties and their counsel may want
to try to minimize that risk by including strategic limitations on the scope of the confidentiality
provision, such as permitting disclosures when seeking out advice or witnesses or withdrawing the
confidentiality requirement upon the parties’ prior written consent.[11] Consequently, no matter how
likely it is from a practical perspective for a party to obtain written consent to make disclosures, a court
may find that such customized terms reduce the level of procedural unconscionability in an otherwise
pro forma “take it or leave it” arbitration provision[12] — thus weighing in favor of the court’s
enforcement of the agreement as a whole.



However, parties on both sides of the dispute should take note that defeating the unconscionability
argument against compelling arbitration is not the end of the battle — the party in favor of disclosure of
information related to the dispute is then “free to argue during arbitration that the confidentiality
clause is not enforceable.”[13]

Both sides can use the multiple battlegrounds to fight the enforceability of a confidentiality provision to
their advantage — which can result in a lengthy, expensive battle — so long as they know the value of
confidentiality both to themselves and their opponent. Counsel should advise clients that while the
content of arbitrations usually remains confidential in the first instance (barring unconscionability
challenges), confidentiality is not permanently guaranteed. Bilateral confidentiality provisions carefully
crafted and narrow in scope are the best chance of keeping a client’s desired information protected.

How Expedient is Expedient?

A detailed empirical study comparing various aspects of arbitration concluded that the average
resolution time of arbitration is significantly shorter than that of litigation.[14] The mean length of
awarded arbitrations according to the study was less than 11 months — whereas the average
disposition time for jury trials was 26.6 months and bench trials was 20.8 months.[15]

However, a wrinkle in these statistics is that orders compelling arbitration and dismissing the suit or
conversely denying arbitration are directly appealable.[16] In the federal courts, the median time from
notice of appeal to disposition as of Sept. 30, 2018, was 8.7 months, with the median times in different
circuits ranging from 5.4 months in the Fourth Circuit to 13.6 months in the First Circuit.[17]

In the state courts, the amount of time from notice of appeal to disposition can be even longer. For
example, in California, the statewide median time from notice of appeal to opinion is 17.8 months, and
the median time in different appellate districts ranges from 13.8 to 26.4 months.[18]

Therefore, the time it takes to appeal a decision to compel or deny arbitration also must be considered,
in addition to the resolution time of the arbitration itself. Although the proceeding itself is faster, it may
behoove counsel to assess the likelihood of such an appeal before arbitration even begins when advising
clients as to how quickly (and cheaply) they can obtain a resolution of the dispute.

Once in arbitration, counsel can take other steps to reduce the amount of time of the proceeding by
incorporating provisions limiting discovery or agreeing to expedited procedures. For example, the JAMS
Streamlined Arbitration Rules & Procedures do not permit depositions unless there is a reasonable
need, there is no availability of other options to obtain the information, and the arbitrator has weighed
the burden of the request. Although practically speaking, depositions still occur under the streamlined
rules, these guidelines often serve to limit the scope or breadth of discovery in which counsel otherwise
might engage. Even if not a party to a JAMS arbitration, parties can still incorporate and stipulate to such
procedures in order to expedite their own arbitration.

Is Arbitration Arbitrary?

“[A]rbitrators are not bound to award on principles of dry law, but may decide on principles of equity
and good conscience” and, as a consequence, parties “who stipulate in an agreement that controversies
... shall be settled by arbitration, may ... find themselves bound by an award reached by paths neither
marked nor traceable and not subject to judicial review.”[19] Moreover, under default arbitration rules
such as AAA Commercial Arbitration Rule 42, an arbitrator may award remedies beyond those within the



power of the courts as long as the arbitrator reasonably draws the remedies from the parties’
agreement.[20]

By contrast, parties to a jury trial have the right to review by the trial court by way of motion for
judgment notwithstanding the verdict or motion for new trial, in addition to a review of any final order
by the court of appeal. At least in theory, the parties and the courts meticulously examine every stage of
the proceedings and the decision looking for error and, after extensive review, the court issues a
reasoned opinion that (ideally) explains in a logical manner every step leading to the court’s conclusion.

In arbitration, however, the arbitrator’s final order is not usually held to the same standard. In
California, for example, arbitration awards can only be vacated in very limited circumstances, such as
corruption, fraud or misconduct — error in law does not constitute grounds for a court to vacate an
award, even if the error causes substantial injustice.[21]

Indeed, the conditions necessary for a court to vacate an arbitration award are construed narrowly.[22]
A court may hold that an arbitrator has “exceeded” her or his powers by issuing an award that violates
public policy, but this is “relatively rare.”[23] In fact, “courts are reluctant” to use this as a ground to
invalidate an arbitral award in the face of the “strong presumption in favor of private arbitration” under
which “an arbitral award should ordinarily stand immune from judicial scrutiny.”[24] The Federal
Aviation Administration and a number of other states follow a similar approach.[25]

In order to avoid an arbitrary ruling with no chance of judicial review, counsel can advise clients to
include provisions expressly providing that legal errors are an excess of arbitral authority and providing
for judicial review of the award for legal error.[26] Another alternative is that parties can stipulate to a
“reasoned award” and the same judicial review for errors in law that would have been available had the
parties tried the matter before a court.

Additionally, in order to avoid the potential of a “runaway arbitrator,” counsel can advise clients to limit
the type and amount of damages that the arbitrator is authorized to award (as long as the limitation
does not violate any statute or the unconscionability concerns previously discussed).

For instance, the arbitration agreement may provide that the arbitrator has the authority to award only
relief that a court of that state could order — and no other relief.[27] The arbitration agreement may
limit the type of damages to actual damages, and state that the parties waive any potential special,
consequential or punitive damages.[28] The agreement may even limit the amount of potential
damages to a dollar figure, stating that the parties agree upfront to a maximum potential award for
certain claims and waive the right to any monetary recovery in excess thereof. Including such limitations
on the arbitrator’s authority can be an effective way to make arbitration less arbitrary and more
predictable.

In sum, private arbitration can offer many of the features typically ascribed to it — confidentiality,
expediency and predictable results; however, neither clients nor counsel may assume that they
automatically achieve these goals by entering into a pro forma arbitration agreement. In order to get
the desired results, parties and their counsel must carefully tailor both the actual arbitration provisions
themselves, as well as their litigation strategy at the outset of the arbitration.

Julie R. F. Gerchik is of counsel and B. Makoa Kawabata is an associate at Glaser Weil Fink Howard
Avchen & Shapiro LLP.
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information purposes and is not intended to be and should not be taken as legal advice.
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