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practice tips

Counsel can assist
their clients in co-
operating cautiosly
with the EPA

T he federal Environmental Protec-

tion Agency (EPA) has the power
to obtain information from regu-
lated parties under the authority of
provisions that can be found in
virtudly all magjor environmental
laws. One of the most widely used
of these information-gathering
provisions is Section 104 (e) of the
Comprehensive Environmental
Response, Compensation, and
Liability Act of 1980.1 For environ-
mental attorneys or in-house
counsel, the proper time to become
familiar with a so-called Section
104 (e) request—including the
procedural process under which it
operates, the EPA's information
request powers under the provision,
and the procedura methods avail-
able to protect a client's interests
while remaining responsive to the
request—is before the EPA

comes calling.

The current language of
Section 104(e) provides that any
person or entity that has or may
have relevant information
shall furnish it upon reasonable
notice by the EPA. Inadequate
responses can lead to substantial
fines and even criminal pendties

By Terry D. Avchen and Jay F. Golida

Responding to a CERCLA Section
104(e) Request for Information

for noncompliance.

Prior to the enactment of
the Superfund Amendments and
Reauthorization Act of 1986
(SARA),? information regarding
hazardous waste sites was gath-
ered under the provisions of
Section 104 (e) of CERCLA and
Section 3007 of the Resource
Conservation and Recovery Act
(RCRA).2 Since the enactment of
SARA and the implementation of
CERCLA Section 104 (e) (5),
RCRA Section 3007 requests no
longer need to be incorporated
solely for enforcement purposes.*
The language in SARA was
intended to clarify and strengthen
the authority of the EPA to gain
access to facilities and to collect
the information that is necessary to
achieve the goals of the
Superfund.> The SARA amend-
ments authorizing access and
information gathering by the EPA
confirm the broad authority that
Congress originally intended for
the agency when Congress enacted
CERCLA in 1980.5

The Section 104 (e) request
occupies a sgnificant place in the
EPA's discovery and enforcement
arsenal. It grants the EPA the
authority to mount inspections and
to collect information from per-
sons and entities involved with
hazardous materials and thus
directly facilitates the EPA's ability

to battle suspected polluters. The
Section 104 (e) request helps the
EPA generate the information that
IS necessary to:

* Establish liability among poten-
tially responsible parties (PRPs).’
» Encourage PRP participation in
the settlement process.

* Veify existing information that
the agency may already have on
file.

* Prepare awaste list to assist in the
alocation of liability and costs
among PRPs.

The EPA is so eager for
information that it occasionally
serves requests that are overreach-
ing, so counsdl's participation in the
review of and response to a Section
104(e) request is crucid. Early in
the process, counsel should make
sure that 1) clients only reved
information that is absolutely
necessary, 2) al privileges are
maintained, and 3) the EPA's
standards regarding the elements of
aresponsive request are clarified
and tested. Tailoring a client's
responses is extremely important,
not least because the responses will
become an integral part of the
administrative record that serves as
the basis of an enforcement action
if oneislater brought.

The EPA's information
requests typically are broad enough
to cover information that may be
protected from disclosure by the



attorney-client privilege or the
work-product privilege, so the
recipient must specifically list each
privilege that is being asserted
along with ajustification in support
of the assertion. To further protect
the client's interests, counsel aso
may assert a claim of confidential
business information (CBI) pursu-
ant to Section 104(e)(7)(F) of
CERCLA. The CBI rules provide
that the information that the client
is seeking to protect must still be
disclosed to the EPA, but certain
public disclosure protections will
be provided if the CBI statutory
criteria are met.2 The mere asser-
tion of a CBI claim thus does not
provide a guarantee of confidential-
ity.

An issue that must be
resolved during the preliminary
stages of the information-gathering
process is whether counsel's poten-
tial representation of the Section
104 (e) request recipient poses an
actual conflict of interest. What if,
for example, the client is not the
owner/operator of the site, but the
firm represents the owner/operator?
As a general policy, counsel should
1) obtain the list of other parties
receiving Section 104(e) requests,
2) review the list of other parties
receiving Section 104(e) requests
against the firm's client list, and 3)
inform the client if other clients
exist that might pose a potential
conflict.®

Complying with the Request

Section 104(e) requests
generdly are sent early in the PRP
search process to aid in establish-
ing liability as well as clarifying the
universe of PRPs.1° To obtain
information, the EPA issues a
Section 104(e) request to an identi-
fied party. The request will include

a brief description of the Superfund
Site and a general statement setting
forth the purpose of the Section
104(e) request.!* The Section
104(e) request additionally seeks:

* Information regarding the rela
tionship of the PRP to the site.

* Business records relating to the
site — including but not limited to
manifests, invoices, and record
books.

* Any data or reports regarding
environmental monitoring or
environmental investigations at the
site.

* Descriptions and quantities of
hazardous substances transported
to, or stored, treated, or disposed at,
the site.

* Any arrangements made to
transport waste material to the site.
» Names of any transporters used in
connection with the site.

* Information relating to the ability
to pay for or perform a cleanup—if
financid viability is (or will be) at
issue and the EPA is unable to
make such a financial assessment
through a review of publicly
available data.*?

The Section 104(e) request
also will contain a due date for
either the recipient's response or
the recipient's request for an exten-
sion that contains adequate justifi-
cation for the recipient's inability to
respond. The due date should
reasonably reflect the type and
volume of information that the
agency anticipates will be respon-
siveto its requests, but the EPA, in
its guidance memorandum, has set
30 days as the norm.13

The scope of a Section
104(e) request may occasionally
exceed the EPA's specific authority,
in which case the recipient and
counsel must negotiate with the
EPA regarding the breadth of the
request. Judicia review of a Sec-

tion 104(e) request in subsequent
proceedings will be limited to the
administrative record, so all corre-
spondence reflecting the client's
objections to specific requests
should be kept as part of such a
record.*

Once the Section 104(e)
request is served, corporate counsel
and senior management should
become a part of the review and
response process. Next, a person
(or persons) within the firm with
the requisite knowledge of the
information being sought and its
location should be designated.
Then, if necessary, the EPA should
be contacted for an extension as
soon as it is determined that the
requested information may take
longer to compile than the time
period specified in the information
request. Under most circumstances,
the EPA would prefer to provide a
time extension rather than be
forced into issuing a follow-up
request or order.

Once information is desig-
nated as available or unavailable,
the client then submits the response
to the EPA in amanner that satis-
fies the agency's request but is also
protective of confidential or privi-
leged information. To avoid an
assessment of a civil pendty, the
response to the request must be
adequate and complete, with the
submission consisting of actual
requested documents as well as a
narrative or executive summary of
the materials.”®

When the deadline for
responding to a Section 104(e)
regquest expires and no response has
been received, the EPA is required
to send a reminder letter informing
the unresponsive recipient of the
possible actions that the agency is
authorized to pursue and that
Section 104(e) providesfor a



penalty of up to $27,500 per day
for noncompliance.® The EPA dso
must provide the recipient with an
opportunity for consultation prior
to the initiation of enforcement
proceedings.t” The reminder letter
specifies the final date after which
acivil judicia or administrative
enforcement action may be initi-
ated.’® If the consultation takes
place, EPA officias who partici-
pate generally will send aletter to
the recipient summarizing the
meeting and stating the EPA's
position regarding any objections
made by the recipient. If after the
consultation the response to the
EPA's request is till deemed
unsatisfactory, the EPA may com-
pel compliance either through an
administrative or judicial action —
just asit may even if arecipient
takes advantage of the consultation
but still fails to comply.®

Administrative Orders

The greatest mistake that
the recipient of a Section 104(e)
request can make is ignoring the
request as well as the subsequent
reminder letter. In doing so, a
company faces the likelihood of an
administrative order under
CERCLA Section 104(e)(5)(A) or
an enforcement action under
CERCLA Section 104(e)(5)(B).

The EPA'sfirst step in the
enforcement process is likely to be
an administrative order under
Section 104(e)(5)(A) directing
compliance with the Section
104(e) request. The order will
generadly include a finding by the
EPA regiona administrator that:
* The EPA has areasonable basis to
believe that there may be arelease
or threat of arelease of a hazardous
substance, pollutant, or contami-
nant at a given site.

» The EPA hasissued the informa
tion request for the purpose of
determining the need for are-
sponse, aresponse action, or the
enforcement of CERCLA.
» The EPA has requested that the
respon- dent provide information
relating to one or more of the three
categories of information identified
in Section 104(e)(2)(A)-(C).
* The respondent did not comply
with the request in atimely man-
ner.?°

The order must also 1) state
the date on which it becomes
effective, 2) advise the recipient of
the daily civil penalties that may be
assessed, 3) indicate that an oppor-
tunity for consultation with the
EPA was offered, and 4) include a
summary of any and al contacts
with the respondent.

Civil Enforcement Actions

If an administrative order
does not lead to compliance with
the Section 104(e) request, the
EPA, through the Department of
Justice, may commence a civil
enforcement action under
CERCLA Section 104(e)(5)(B), in
which the EPA can seek injunctive
relief and/or civil penalties of up to
$27,500 per day for inadequate
responses to its information re-
quests.* The civil penalty provi-
sion under CERCLA Section
104(e)(5) appliesto any person or
entity that unreasonably fails to
comply with a Section 104(e)
request. The burden of proof
requirement under Section
104(e)(5) provides that the govern-
ment must only meet the standard
of a"fair preponderance of the
evidence." The government thus
does not have to prove the defen-
dant intended to act unreasonably
— only that the defendant did so.

Once a prima facie case of
unreasonable activity is estab-
lished, the burden of proof shiftsto
the defendant to rebut the govern-
ment by proffering affirmative
defenses.?? In either an action to
enforce an information request, or
an administrative order for compli-
ance with an information request,
the court's review is limited to
considering whether the informa
tion request is "arbitrary and
capricious, an abuse of discretion,
or otherwise not in accordance with
law."?

If the information requests
are in any way ambiguous or
overreaching, then the burden is on
the party served with the requests
to alert the EPA by answering those
portions of the requests that are
clear and not overly broad and
noting objections in al instances in
which they are appropriate. The
advantage of counsel's maintaining
contact with the EPA early onin
the process is clear, particularly
when the information required for
the response may be unavailable or
additional time is needed. By
noticing the EPA of any potentid
problems in advance and proposing
a reasonable time frame for sub-
mission of the response, counsel
can seek to prevent the EPA and
the Justice Department from
moving forward with an enforce-
ment action against the client.

Preemptive strategies by
counsel on behalf of the client are
particularly significant because the
result of an EPA enforcement
action can be severe. For example,
in United Sates v. Charles George
Trucking,?* a 1987 case, the Justice
Department, on behalf of the EPA,
brought suit for civil penaties
against owners of a hazardous
waste dump for their aleged failure
to respond to the EPA's written



request for information. The infor-
mation requests were issued by the
EPA under the dua authority of
RCRA Section 3007 and CERCLA
Section 104. The Justice Depart-
ment sought 1) a finding that the
defendants had violated RCRA and
CERCLA, 2) an order ensuring
compliance with the information
request, and 3) the imposition of
penalties.® The district court held
that the defendants failure to
answer the information requests
violated both RCRA and
CERCLA, ordered the defendants
to answer 19 of the 27 information
requests, and assessed civil penal-
ties of $120,000 apiece for their
failure to reply.

In United States v. Crown
Roll Leaf, Inc.,* a1989 case, the
EPA, under CERCLA Section
104(e) and RCRA Section 3007,
requested written responses to
guestions and the production of
documents regarding hazardous
disposal activities at four
Superfund hazardous waste sites.
The EPA had served defendant
Crown with arequest to provide
information not only in connection
with Crown's generation, handling,
and disposal of hazardous materias
but also its transactions with
severa individuals and corpora-
tions involved in hazardous waste
disposal activities at the sites.
Crown failed to provide the re-
guested information, and the court
imposed a $142,000 civil penalty
for Crown's bad faith failure to
respond to the EPA's information
reguest. In reaching the decision to
impose the civil penalty, the court
first concluded that Crown had
been in violation of the EPA's
Section 104(e) request for 630 days
and the RCRA information request
for 790 days. The court, noting that
it was authorized to enforce the

maximum daily civil pendties — a
total of $35 million — choseto
exercise its discretion and assess a
penalty of $100 per day for atotal
penalty of $142,000.

More recently, in United
Sates v. Tannery,?’ a1992 case, the
court awarded $12 million — the
maximum civil penalty for the
defendant's noncompliance with an
information request — in one of
the largest penalty judgments ever
rendered for aviolation of a
CERCLA information request. A
large award also was a factor in
United Sates v. Gurley,® a 1993
case, in which the owner of a
refinery faced fines exceeding $9
million for resisting efforts by the
EPA to obtain information about
the refinery. These substantia
penalties should serve as a deter-
rent for those companies even
considering ignoring a Section
104(e) request.

Deter mining the Amount of a
Civil Penalty

Once the government has
proven that the recipient has been
nonresponsive, it is up to the trial
court to determine the magnitude of
the civil penaty.® The court, in
exercising its discretion, usually
will look first to the statute in
guestion for guidance, but Section
104(e)(5), CERCLA's civil penaty
provision, does not offer any help
for assembling a civil pendty. The
court in United States v. M.
Genzale Plating, Inc.* looked for
"guidance by analogy" to CERCLA
Section 109(a)(3), which empowers
the United States to impose civil
penalties administratively. The test
set forth in Section 109(a)(3)
includes a consideration of:

1) The nature, circumstances,
extent, and gravity of the violation

(or violations).

2) The violator's ability to pay.

3) The violator's history of prior
violations.

4) The degree of culpability.

5) The economic benefit or savings
resulting from the violation.

6) Other matters as justice may
require.®

Since Genzale, several
courts have applied a similar test to
determine civil penalties under
CERCLA for a defendant's failure
to respond to EPA information
requests, as well as in other envi-
ronmental enforcement cases.* The
courts have generally concluded
that the civil penalty must act as a
deterrent and thus create an incen-
tive for other potential violatorsto
comply with EPA information
requests.

The failure to respond to a
Section 104(e) request can lead to
liability not only for a business
entity but also for corporate offic-
ers, directors, and management
level personnel.® Practitioners can
assist thelir clients throughout the
Section 104(e) request process by
maintaining a dialogue with the
EPA's staff. Cautious cooperation
with the EPA on behalf of a client
is not only beneficial for ongoing
negotiations but also builds a track
record of cooperation with the
agency. Setting a positive tone for
future dealings with the EPA can
only be in the best interest of al
stakeholders.
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